
Stormwater Stakeholder Advisory Group (SAG) 
August 24, 2015 

Draft Meeting Notes 

 
Location:  DEQ Piedmont Regional Office    Start: 10:11 a.m. 
 Training Room      End:  3:18 p.m. 
 4949-A Cox Road, Glen Allen, VA 
 
SAG Members Present:   
Ann Germain, Paciulli Simmons Associates 
Lewie Lawrence, MPPDC 
Jim Filson, Dewberry 
Michael L. Toalson, HBAV 
Philip F. Abraham, VACRE 
Bart Thrasher, VDOT 
Peggy F. Sanner, Chesapeake Bay Foundation 
Adrienne Kotula, James River Association 
Rick Parrish, formerly SELC/concerned citizen 
Larry J. Land, VACO 

Joe Lerch, VML 
Whitney Katchmark, HRPDC 
L. Eldon James, Jr., Rappahannock River 
Katie Frazier, Va. Agribusiness Council 
Austin R. Mitchell, Amherst County 
Jimmy Edmonds, Loudoun County 
Elizabeth A. Andrews, DEQ 
Melanie Davenport, DEQ 
James Golden, DEQ  

  
SAG Members Absent:    
Chris Pomeroy, Aqua Law 
Douglas Beisch, Stantec 
 
Facilitator: Mark Rubin, VCU 
Recorder: Debra Harris, DEQ 
 
Guests and Public Attendees: 
The Honorable Keith Hodges 
Fred Cunningham, DEQ 
Drew Hammond, DEQ 
Valerie Thomson, DEQ 
Richard Street, MPPDC 
Debbie Byrd, Goochland County 
Lee Hill, Joyce Engineering 
Carla Pool, DEQ 
Sam Hollins, VTCA 

Shannon Varner, Troutman Sanders 
Ginny Snead, Louis Berger 
Joan Salvati, DEQ 
Chris French, Contech 
Holly Sepety, DEQ 
Daniel Carawan, DEQ 
Casey Jensen, CBNLT 
Jesse Whitehurst, Norfolk 
Barbara Brumbaugh, Chesapeake

 

 
I. Agenda Item:  Welcome and Introductions 

Discussion: Mr. Rubin welcomed all to the August 24th meeting of the SAG1. It was noted that, due to members resigning from the 

SAG, there are now three new members in the group. The new SAG members are: Ann Germain (replaces Peter J. Rigby), Lewie 

Lawrence (replaces Ann Neil Cosby), and Jim Filson (replaces Glenn Telfer).  Mr. Rubin also introduced Delegate Keith Hodges. The 

Honorable Keith Hodges addressed the SAG and noted his appreciation for the important work that the SAG is doing.  

Mr. Rubin then asked each attendee to introduce themselves to the group. After the introduction, the SAG was asked to review the 

previous meeting minutes for their July 13, 2015 meeting.  There were no comments and these minutes will be finalized.   The meeting 

agenda and handouts (see Attachment B) were then briefly reviewed by Mr. Rubin.  

II. Agenda Item:  Opt-Out Discussion 

Discussion:  Mr. Rubin introduced the opt-out discussion which was raised at the Wordsmithing Work Group meeting. The concerns 

noted were summarized for the SAG by Mr. Lawrence. A major concern is that even though all localities currently implement a VESCP, 

there is some apprehension among some localities that even under the opt-in lite VESMP program there will be more resources 

needed as compared to the localities current obligations under the VESCP. Ms. Davenport provided a review of the program 

responsibilities for localities and DEQ under the current VSMP. Ms. Davenport also reviewed what would be the program 

                                                      
1 See Attachment A for Acronym Definitions. 



responsibilities for localities and DEQ under a consolidated VESMP’s opt-in, opt-in lite and opt-out programs. It was noted that under 

the consolidated VESMP, if given the choice to opt-out, localities would not have any control of any aspect of the VESMP including 

those sites with only ESC impacts (i.e., the projects that are currently under the locality’s VESCP authority). The SAG discussed this 

issue for a considerable time with concerns noted on both sides of why there should be or should not be an opt-out choice for localities 

under the consolidated VESMP.  

 

The SAG broke for lunch from 12:10 p.m. until 1:10 p.m. 

 

The opt-out discussion continued after the lunch break. It was noted that additional outreach to localities is needed so that their 

concerns can be better understood in order to properly address them and to provide these localities with additional information so that 

they have a better understanding of the VESMP opt-in lite. In order to move the agenda forward, the DEQ will take a further look at this 

issue and come back to the SAG with a proposal regarding opt-out. The DEQ will look at the possibility of providing a pool of inspectors 

at regional offices to assist opt-in lite localities for those localities that are currently VSMP opt-outs.  

III. Agenda Item:  Fees Discussion 

Discussion:  Ms. Valerie Thomson, DEQ’s Director of Administration and Environmental Enhancement, provided an overview of the 

fees collected over the last couple of years and possible projections for future years (Attachment B).  It was noted that there are no 

more permit renewal fees. Permittees will now pay an annual permit maintenance fee which goes to the VSMP authority.  A concern 

that the numbers presented do not reflect the locality costs was noted.  Ms. Andrews then presented the proposed enactment clause 

#6 for a one-year fee study.  The SAG asked that DEQ edit proposed enactment clause #6 to address their concerns including the 

need to obtain information from VESCP and VSMP authorities on their use of the fees and for that information to be considered in the 

analysis.   

IV. Agenda Item:  Nutrient Credit Issue Discussion – Strawman § 62.1-44.15:35 

Discussion:  The SAG reviewed the proposed language for § 62.1-44.15:35 (Attachment B). The proposed language will be sent to 

the SAG for their review and further discussion at the September 11th meeting.  

V. Agenda Item:  Proposed Enactment Clauses #1- #5 

Discussion:  The SAG reviewed the proposed enactment clauses (Attachment B).  The SAG asked that the clauses be consistent with 

the use of “assistance” or “coordination”.  Additionally, the SAG asked for inclusion of a provision in #5 to allow for reciprocity for 

current persons who have a joint certification.  Additional comments regarding the elimination of the RLD program were mentioned. 

There is some concern to have some type of training program to replace the RLD.  

The SAG took a break from 2:47 p.m. until 2:58 p.m. 

VI. Agenda Item:  Discussion of Strawman § 62.1-44.15:24  to 15:33  

Discussion:  Ms. Andrews presented the draft of sections 15:24, 15:25, 15:26 and 15:27 to the SAG.  The remaining sections were not 

reviewed during the meeting. The SAG noted the following comments: 

 Spell out the acronym “VPDES” in the15:24 definition of “permit”. 

 Edit 15:25 to clarify that the further powers of the SWCB are tied to the permit. 

 The RLD discussion was again noted as a concern for some regarding 15:27 and a need for a training program for contractors.  

The SAG will review the remaining sections at their next meeting on September 11th.  The draft strawman will be sent to the SAG for 

their review.  



 

Attachment A 
List of Acronyms 

 
Acronyms: 
ACOE – Army Corps of Engineers 
CBPA – Chesapeake Bay Preservation Act 
DEQ – Department of Environmental Quality 
DPOR - Department of Professional and Occupational Regulation  
ESC – erosion and sedimentation control 
ESCL – Erosion and Sedimentation Control Law 
EWG – Enforcement Work Group (a subgroup of the SAG) 
IWG – Implementation Work Group (a subgroup of the SAG) 
NWG – Nutrient Trading Work Group (a subgroup of the SAG) 
RLD – Responsible Land Disturber 
SAG – Stormwater Stakeholder Advisory Group 
SWCB – State Water Control Board 
SWCL – State Water Control Law (in this context the term normally refers to the general provisions) 
SWMA – Stormwater Management Act 
VESCP – Virginia Erosion and Sediment Control Program 
VPDES - Virginia Pollutant Discharge Elimination System 
VSMP – Virginia Stormwater Management Program 
WWG – Wordsmithing Work Group (a subgroup of the SAG) 
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Stormwater Stakeholder Advisory Group (SAG)
July 13, 2015


Draft Meeting Notes


Location: DEQ Piedmont Regional Office Start: 10:18 a.m.
Training Room End: 3:57 p.m.
4949-A Cox Road
Glen Allen, VA


SAG Members Present:
Michael L. Toalson, HBAV
Adrienne Kotula, James River Association
Rick Parrish, Private Citizen (formerly SELC)
L. Eldon James, Jr., Rappahannock River
Chris Pomeroy, Aqua Law
Austin R. Mitchell, Amherst County
Larry J. Land, VACO


Jimmy Edmonds, Loudoun County
Elizabeth A. Andrews, DEQ
Melanie Davenport, DEQ
Peggy L. Sanner, Chesapeake Bay Foundation
Philip F. Abraham, VACRE (arrived at 10:30am)
James Golden, DEQ (arrived at 11:20 am)
Joe Lerch, VML (arrived at 11:30 am)


SAG Members Absent:
Glenn Telfer, Draper Aden
Whitney Katchmark, HRPDC
Peter J. Rigby, Paciulli Simmons
M. Ann Neil Cosby, Sands Anderson


Bart Thrasher, VDOT (PM)
Katie Frazier, Va. Agribusiness Council
Douglas Beisch, Stantec


Facilitator: Mark Rubin, VCU
Recorder: Debra Harris, DEQ


Guests and Public Attendees:
Richard Street, VAEPO & Spotsylvania County
Jim Filson, Dewberry
Dale Chestnut, TMV
June Whitehurst, Norfolk
Allie Buff, CBF
Joe Wood, CBF
Nick Bittner, CBF
Taylor Moore, VACO


John Olenik, VDOT
Zaoc Topping, Common Law Govt
Shannon Varner, Troutman Sanders
Lee Hill, Joyce Engineering
Jason Ericson, Dominion
Carla Pool, DEQ
Drew Hammond, DEQ
Fred Cunningham, DEQ


I. Agenda Item: Welcome & Review Minutes and Developments
Discussion: Mr. Rubin welcomed everyone to the meeting of the SAG1. Mr. Rubin explained that there is an open chair at the table for
members of the public to use during a discussion and all attendees were reminded to sign-in. The agenda for the day (Attachment B)
was briefly reviewed and the SAG had no comments on the minutes (Attachment B – Draft Minutes) from the June 8th meeting.


II. Agenda Item: Nutrient Work Group Update
Discussion: The SAG was provided an overview/update on the NWG’s efforts regarding the revisions/clarification of the requirements
in § 62.1-44.15:35. The proposed revision to this section (Attachment B – Nutrient Credits Draft) was discussed by the SAG. The SAG
did note some concerns over the use of offsite credits and the impact of that use on local water quality and MS4 compliance. It was
noted that law allows developers to use credits, including offsite credits, and the balance to that allowance is that localities may impose
some restrictions on the use of the credits. It was further explained that the revision to 15:35 proposed by the NWG was an attempt to
allow offsite options while insuring the protection of local waters and also to provide assurances to MS4s regarding credit trading
impacts to TMDLs/TMDL development and MS4 compliance. The SAG asked that the draft language be revised to further address the
concerns noted.


III. Agenda Item: Brief discussion of advocacy in an interest based problem solving process
Discussion: Mr. Rubin explained advocacy in an interest based problem solving process and asked for the SAG input on provide
some of their main interests regarding this program. The SAG listed such items as local control, efficiency, clarity, streamlining,


1 See List of Acronyms in Attachment A
2 7/13/15 SAG Meeting







accountability, access to technical experts, certainty, timeliness, effectiveness, consistency and fairness, availability of staff resources
and continued protection of water quality that the new consolidated program should provide in order to be successful.


IV. Agenda Item: Discussion of the IWG’s Opt-In Lite Proposal
Discussion: The SAG was provided an explanation of the proposed “who does what” options that the IWG was considering. As a third
option beyond either opting in to or opting out of implementing a consolidated program, the IWG proposal included an opt-in “lite”
program. Under opt-in lite, the locality would implement the consolidated program except that the DEQ would perform the technical
review of the plans (see Attachment B – SWM_ESC Consolidated Chart andTalking Points). This opt-in lite proposal was vetted to
some localities by their SAG member representatives and the feedback included some concern over DEQ administering the VESCP.
Overall, the localities were positive on the consolidated approach to the programs in order to eliminate redundancy. The SAG
discussed the proposal and noted some concerns. The SAG proposed that the opt-out option be eliminated so that localities could
choose from opt-in or the opt-in lite proposal as this would keep the ESC work with the locality. The SAG discussed the options as they
relate to Towns.


The SAG broke for lunch at 12:18 pm and reconvened at 1:26 pm.


The SAG continued its discussion of the two options including when and how localities can change their choice to be opt-in or opt-in
lite, what resources will be needed for the consolidated program both local and DEQ, the effect of the consolidated program on sites
that only require ESC, the relationship between the DEQ and locality for the opt-in lite program, and how towns could choose to
implement the program.


The SAG took a break from 2:17 p.m. until 2:25 p.m.


V. Agenda Item: Work Group Reports
Discussion: Reports from each of the work groups were provided to the SAG (Attachment B). Based on the discussion, the IWG will
further consider the fee program and the WWG and EWG will continue to work on their sections of the consolidated law and finalize
their recommendations for the next SAG meeting.


It was reported to the SAG that two members have resigned from the SAG, Glen Tefler and Ann Neil Cosby. The SAG was asked to
think of replacements for these members.


The meeting was then adjourned.







Attachment A
List of Acronyms


Acronyms:
ACOE – Army Corps of Engineers
CBPA – Chesapeake Bay Preservation Act
DEQ – Department of Environmental Quality
DPOR - Department of Professional and Occupational Regulation
ESC – erosion and sedimentation control
ESCL – Erosion and Sedimentation Control Law
EWG – Enforcement Work Group (a subgroup of the SAG)
IWG – Implementation Work Group (a subgroup of the SAG)
NWG – Nutrient Trading Work Group (a subgroup of the SAG)
RLD – Responsible Land Disturber
SAG – Stormwater Stakeholder Advisory Group
SWCL – State Water Control Law (in this context the term normally refers to the general provisions)
SWMA – Stormwater Management Act
VSMP – Virginia Stormwater Management Program
WWG – Wordsmithing Work Group (a subgroup of the SAG)
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Proposed Consolidated ESC/SWM Program

DEQ Operates Consolidated Program (Locality Has Opted Out)



		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Stormwater Management (SWM)

		

		Stormwater Management (SWM)



		· Not applicable

		

		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

· Construction GP registration statement review and acceptance (when applicable)

· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Erosion and Sediment Control (ESC)

		

		Erosion and Sediment Control (ESC)



		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

		

		· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Chesapeake Bay Preservation Area (CBPA) SWM & ESC only

		

		Chesapeake Bay Preservation Area (CBPA) SWM & ESC only



		· Stormwater Management

LDA ≥ 2500 sf and < 1 ac

· Erosion and Sediment Control

LDA ≥ 2500 sf and < 1 ac

		

		· Local program oversight (review/audit of program as currently provided in statute)










		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Stormwater Management (SWM)

		

		Stormwater Management (SWM)



		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

· Construction GP registration statement review and acceptance (when applicable)

		

		· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Erosion and Sediment Control (ESC)

		

		Erosion and Sediment Control (ESC)



		· Plan review and approval

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

		

		· Local program oversight (review/audit of program as currently provided in statute)



		

		

		



		Chesapeake Bay Preservation Area (CBPA) ESC & SWM only

		

		Chesapeake Bay Preservation Area (CBPA) ESC & SWM only



		· Stormwater Management

LDA ≥ 2500 sf and < 1 ac

· Erosion and Sediment Control

LDA ≥ 2500 sf and < 1 ac

		

		· Local program oversight (review/audit of program as currently provided in statute)





Existing ESC, SWM, and CBPA Programs in Opt-Out Localities

Locality Operates ESC and CBPA Programs / DEQ Operates SWM Program



Existing ESC, SWM, and CBPA Programs in Opt-In Localities

Locality Operates ESC, SWM, and CBPA Programs





		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Consolidated ESC/SWM Program

		

		Consolidated ESC/SWM Program



		· Plan Review and approval

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

· Construction GP registration statement review and acceptance (when applicable)

		

		· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		







Proposed Consolidated ESC/SWM Program

Locality Operates Consolidated Program without DEQ Plan Review Assistance



Note:  Chesapeake Bay Preservation Area (CBPA) ESC & SWM requirements incorporated into proposed Consolidated ESC/SWM Program.

		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Consolidated ESC/SWM Program

		

		Consolidated ESC/SWM Program



		· Plan Review (all except quantity & quality review)

· Plan Approval

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

· Construction GP registration statement review and acceptance (when applicable)

		

		· Plan Review (quantity & quality review only - not plan approval. Includes review for compliance with a locality’s more stringent ordinances.)

· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		







Proposed Consolidated ESC/SWM Program

Locality Operates Consolidated Program with DEQ Plan Review Assistance



Note:  Chesapeake Bay Preservation Area (CBPA) ESC & SWM requirements incorporated into proposed Consolidated ESC/SWM Program.

		Locality Responsibilities

		

		DEQ Responsibilities



		

		

		



		Consolidated ESC/SWM Program

		

		Consolidated ESC/SWM Program



		· Not applicable

		

		· Plan review and approval (locality cannot have more stringent ordinances)

· Inspections

· Compliance

· Enforcement

· Ensure long-term maintenance for BMPs

· Construction GP registration statement review and acceptance (when applicable)

· Construction GP issuance

· Construction GP enforcement

· Local program oversight (review/audit of program as currently provided in statute)



		

		

		







Note:  Chesapeake Bay Preservation Area (CBPA) ESC & SWM requirements incorporated into proposed Consolidated ESC/SWM Program.

pve00221
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Proposed Enactment Clauses to Address Transition:
1. [MS4 Localities – mandatory VSMP to mandatory VESMP] A locality that operates a regulated MS4 and was required to adopt a Virginia Stormwater Management Program (VSMP) as of July 1, 2014 is authorized to continue to operate its Virginia Erosion and Sediment Control Program and its VSMP until the Board approves its consolidated VESMP.  	Comment by DEQ: Enactment Clause 1: no fiscal impact and no resource impact.

Currently, 58 mandatory VSMP authorities.

2. [Non-MS4 Locality - VSMP opt-in to VESMP opt-in] A locality that does not operate a regulated MS4 and elected to adopt a VSMP is authorized to continue to operate its Virginia Erosion and Sediment Control Program and its VSMP until the Board authorizes it to operate a consolidated VESMP. Initially, such a locality shall fully administer its VESMP pursuant to § 62.1-44.15:27(B)(1), and shall not have the option of administering a VESMP in coordination with the Department pursuant to § 62.1-44.15:27(B)(2) until the next opportunity for localities to change their choice in accordance with § 62.1-44.15:27(C).

3. [Non-MS4 Locality - VSMP opt-out to VESMP opt-in] A locality that does not operate a regulated MS4 and did not elect to adopt a VSMP, and decides to fully administer a VESMP pursuant to § 62.1-44.15:27(B)(1), is authorized to continue to operate its Virginia Erosion and Sediment Control Program until the Board authorizes it to operate a consolidated VESMP.  For such localities that do not have persons holding certificates of competence in the areas of stormwater management plan review, project inspection and program administration, the Department shall assist with those responsibilities until new training and certifications have been obtained according to a timeframe to be established by the Department.	Comment by DEQ: Enactment Clause 3:
 Fiscal impact – DEQ will receive 28% of the permit fee (down from 100% for a VSMP opt-out). 
 Resource impact - DEQ will go from fully running the VSMP program to temporarily providing the consolidated VESMP’s SEC&SM plan review until locality is authorized to operate a VESMP.
Currently, 54 localities are opt-outs.

4. [Non-MS4 Locality - VSMP opt-out to VESMP opt-in lite] A locality that does not operate a regulated MS4 and did not elect to adopt a VSMP, and decides to administer a VESMP with the Department’s assistance pursuant to § 62.1-44.15:27(B)(2), is authorized to continue to operate its Virginia Erosion and Sediment Control Program until the Board authorizes it to operate a consolidated VESMP.  For such localities that do not have persons holding certificates of competence in the areas of stormwater management project inspection and program administration, the Department shall assist with those responsibilities until new training and certifications have been obtained according to a timeframe to be established by the Department. The Department shall be responsible for stormwater management plan review in such localities.	Comment by DEQ: Enactment Clause 4:
 Fiscal impact – DEQ will receive 28% of the permit fee (down from 100% for a VSMP opt-out). 
 Resource impact - DEQ will go from fully running the VSMP program to providing the consolidated VESMP’s SEC&SM plan review for the locality.	Comment by DEQ: Fiscal impact for 54 opt-out localities changing to either an opt-in or opt-in lite VESMP is estimated to be ~$407,470 which includes maintenance fee reductions and the reduction in permit fee revenues. 


5. Any person who holds a certificate of competence from the Board in the area of erosion and sediment control plan review, project inspection, or program administration, or stormwater management plan review, project inspection or program administration, shall retain such certification until the Department establishes new training and certifications, at which time such person shall be required to undertake the new training and obtain the new certifications by a date established by the Department. 	Comment by DEQ: Enactment Clause 5:
  Fiscal impact from eliminating the RLD is estimated to be a ~$350,000 reduction. 









6. The Department shall conduct an assessment of fees related to the consolidated Virginia Erosion and Stormwater Management Program, to determine whether the program is can be funded adequately under the current fee structure. The Department shall conduct its assessment based on revenues and resource needs from July 1, 2014 to June 30, 2016, and shall report the results of its assessment to the Governor and the chairs of the Senate Finance Committee, the House Appropriations Committee, the Senate Agriculture, Conservation and Natural Resources Committee, and the House Agriculture, Chesapeake and Natural Resources Committee by September October 1, 2016. The Department shall then convene a Stakeholder’s Advisory Group to review the Department’s report and consider the need to establish revised fees, as well as to consider any other issues of concern that may have arisen during the initial implementation of the VESMP. Report from SAG – set due date as first day of session.	Comment by DEQ: An additional fiscal impact will come from civil charges going into the SLAF and not the VSWMF.
	Comment by SAG: Revise	Comment by SAG: Edit to earlier in order to have time to get report to GA	Comment by SAG: DEQ will provide format – locality will be asked to provide information.	Comment by SAG: Add locality information review and provide recommendation to GA.
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		 All Other Costs 

		 Total Expenditures 



		General Fund

		

		          1,643,367 

		               16,648 
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		             341,292 
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		Stormwater Management Fund *

		

		          2,561,488 
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		          4,546,147 

		             469,586 
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		** 54.25 positions were paid for in this fund as of the middle of May
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§ 62.1-44.15:35. Nutrient credit use and additional offsite options for construction activities.



A.  As used in this section:

"Hydrologic Unit Code" or "HUC" means a watershed unit established by the United States Geological Survey.

"Nutrient credit" or "credit" means a type of offsite option that is a nutrient credit certified pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.).

"Offsite options" means alternatives available, away from the real property where land disturbance is occurring, to address water quality or water quantity technical criteria established pursuant to § 62.1-44.15:28.

"Tributary," within the Chesapeake Bay watershed, has the same meaning as in § 62.1-44.19:13. For areas outside of the Chesapeake Bay Wwatershed, "tributary" includes the following watersheds: Albemarle Sound, Coastal; Atlantic Ocean, Coastal; Big Sandy; Chowan; Clinch-Powell; New Holston (Upper Tennessee); New River; Roanoke; and Yadkin.

"Virginia Stormwater Management Program Authority" or "VSMP authority" has the same meaning as in § 62.1-44.15:24 and includes, until July 1, 2014, any locality that has adopted a local stormwater management program.

B. Offsite options shall not be used in contravention of local water quality-based limitations (i) determined pursuant to subsection B of § 62.1-44.19:14, (ii) adopted pursuant to § 62.1-44.15:33 or other applicable authority, (iii) deemed necessary to protect public water supplies from demonstrated adverse nutrient impacts, or (iv) as otherwise may be established or approved by the Board. Where such a limitation exists, offsite options may be used provided that such options do not preclude or impair compliance with the local limitation.

C. Unless prohibited by subsection B, a VSMP authority:

(i) May allow the use of offsite options for compliance with water quality and water quantity technical criteria established pursuant to § 62.1-44.15:28, in whole or in part; and

ii) Shall allow the use of nutrient credits for compliance with the water quality technical criteria when:

1. Less than five acres of land will be disturbed; or

2. The phosphorous water quality reduction requirement is less than 10 pounds per year; or

3. It is demonstrated to the satisfaction of the VSMP authority that (i) alternative site designs have been considered that may accommodate onsite best management practices, (ii) onsite best management practices have been considered in alternative site designs to the maximum extent practicable, (iii) appropriate onsite best management practices will be implemented, and (iv) compliance with water quality and water quantity technical criteria cannot practicably be met onsite. The requirements of clauses (i) through (iv) shall be deemed to have been met if it is demonstrated that onsite control of at least 75 percent of the required phosphorous water quality reduction will be achieved.

A VSMP authority is authorized to allow compliance with stormwater nonpoint nutrient runoff water quality criteria established pursuant to § 62.1-44.15:28, in whole or in part, through the use of the applicant's acquisition of nutrient credits in the same tributary.	Comment by yhk99243: See new subdivision C(i) above.

C. No applicant shall use nutrient credits to address water quantity control requirements. No applicant shall use nutrient credits or other offsite options in contravention of local water quality-based limitations (i) determined pursuant to subsection B of § 62.1-44.19:14, (ii) adopted pursuant to § 62.1-44.15:33 or other applicable authority, (iii) deemed necessary to protect public water supplies from demonstrated adverse nutrient impacts, or (iv) as otherwise may be established or approved by the Board. Where such a limitation exists, offsite options may be used provided that such options do not preclude or impair compliance with the local limitation.	Comment by yhk99243: See new subsections B above and H below.

D. A VSMP authority shall allow offsite options in accordance with subsection I when:	Comment by yhk99243: See new subdivision C(ii) above.

1. Less than five acres of land will be disturbed;

2. The postconstruction phosphorous control requirement is less than 10 pounds per year; or

3. The state permit applicant demonstrates to the satisfaction of the VSMP authority that (i) alternative site designs have been considered that may accommodate onsite best management practices, (ii) onsite best management practices have been considered in alternative site designs to the maximum extent practicable, (iii) appropriate onsite best management practices will be implemented, and (iv) full compliance with postdevelopment nonpoint nutrient runoff compliance requirements cannot practicably be met onsite. For purposes of this subdivision, if an applicant demonstrates onsite control of at least 75 percent of the required phosphorous nutrient reductions, the applicant shall be deemed to have met the requirements of clauses (i) through (iv).

D. No VSMP authority may grant an exception to, or waiver of, postdevelopment nonpoint nutrient runoff compliance requirements unless offsite options have been considered and found not available.

E. The VSMP authority shall require that offsite options approved by the Department or applicable state board achieve the necessary phosphorous water quality reductions prior to the commencement of the land-disturbing activity. A pollutant loading pro rata share program established by a locality pursuant to § 15.2-2243 and approved by the Department or applicable state board prior to January 1, 2011, including those that may achieve nutrient reductions after the commencement of the land-disturbing activity, may continue to operate in the approved manner for a transition period ending July 1, 2014. In the case of a phased project, the land disturber may acquire or achieve the offsite nutrient reductions prior to the commencement of each phase of the land-disturbing activity in an amount sufficient for each such phase. The land disturber shall have the right to select between the use of nutrient credits or other offsite options, except during the transition period in those localities to which the transition period applies. 

F. With the consent of the land disturber, in resolving enforcement actions, the VSMP authority or the Board may include the use of offsite options to compensate for (i) nutrient control deficiencies occurring during the period of noncompliance and (ii) permanent nutrient control deficiencies.

G. This section shall not be construed as limiting the authority established under § 15.2-2243; however, under any pollutant loading pro rata share program established thereunder, the subdivider or developer shall be given appropriate credit for nutrient reductions achieved through offsite options. The locality may use funds collected for nutrient reductions pursuant to a locality pollutant loading pro rata share program for nutrient reductions in the same tributary within the same locality as the land-disturbing activity or for the acquisition of nutrient credits.

H. Nutrient credits shall not be used to address water quantity technical criteria. Nutrient credits shall be generated in the same or adjacent eight-digit HUC as the land disturbing activity, unless it is determined by the VSMP authority that no credits are available within the same or adjacent eight-digit HUC when the VSMP authority accepts the final site design. In such cases, and subject to other limitations imposed in this section, credits available within the same tributary may be used. The following requirements apply to the use of nutrient credits:

1. Documentation of the acquisition of nutrient credits shall be provided to the VSMP authority and the Department in a certification from the credit provider documenting the number of phosphorus nutrient credits acquired and the associated ratio of nitrogen nutrient credits at the credit-generating entity. 

2. Until the effective date of regulations establishing application fees in accordance with § 62.1-44.19:20, the credit provider shall pay the Department a water quality enhancement fee equal to six percent of the amount paid for the credits. Such fee shall be deposited into the Virginia Stormwater Management Fund established by § 62.1-44.15:29. 

3. For that portion of a site's compliance with water quality technical criteria being obtained through nutrient credits, the land disturber shall (i) comply with a 1:1 ratio of the nutrient credits to the site's remaining postdevelopment nonpoint nutrient runoff compliance requirement being met by credit use and (ii) use credits certified as perpetual credits pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.). 

4. A VSMP authority shall allow the full or partial substitution of perpetual nutrient credits for existing onsite nutrient controls when (i) the nutrient credits will compensate for 10 or fewer pounds of the annual phosphorous requirement associated with the original land-disturbing activity or (ii) existing onsite controls are not functioning as anticipated after reasonable attempts to comply with applicable maintenance agreements or requirements and the use of nutrient credits will account for the deficiency. Upon determination by the VSMP authority that the conditions established by clause (i) or (ii) have been met, the party responsible for maintenance shall be released from maintenance obligations related to the onsite phosphorous controls for which the nutrient credits are substituted.

Documentation of the applicant's acquisition of nutrient credits shall be provided to the VSMP authority and the Department in a certification from the credit provider documenting the number of phosphorus nutrient credits acquired and the associated ratio of nitrogen nutrient credits at the credit-generating entity. Until the effective date of regulations establishing application fees in accordance with § 62.1-44.19:20, the credit provider shall pay the Department a water quality enhancement fee equal to six percent of the amount paid by the applicant for the credits. Such fee shall be deposited into the Virginia Stormwater Management Fund established by § 62.1-44.15:29. 	Comment by yhk99243: See new subdivisions H1 and 2 above.

F. Nutrient credits used pursuant to subsection B shall be generated in the same or adjacent eight-digit hydrologic unit code as defined by the United States Geological Survey as the permitted site except as otherwise limited in subsection C. Nutrient credits outside the same or adjacent eight-digit hydrologic unit code may only be used if it is determined by the VSMP authority that no credits are available within the same or adjacent eight-digit hydrologic unit code when the VSMP authority accepts the final site design. In such cases, and subject to other limitations imposed in this section, credits available within the same tributary may be used. In no case shall credits from another tributary be used.	Comment by yhk99243: See new subsection H above.

G. For that portion of a site's compliance with stormwater nonpoint nutrient runoff water quality criteria being obtained through nutrient credits, the applicant shall (i) comply with a 1:1 ratio of the nutrient credits to the site's remaining postdevelopment nonpoint nutrient runoff compliance requirement being met by credit use and (ii) use credits certified as perpetual credits pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.).	Comment by yhk99243: See new subdivision H3 above.

H. No VSMP authority may grant an exception to, or waiver of, postdevelopment nonpoint nutrient runoff compliance requirements unless offsite options have been considered and found not available.I. The VSMP authority shall require that nutrient credits and other offsite options approved by the Department or applicable state board, including locality pollutant loading pro rata share programs established pursuant to § 15.2-2243, achieve the necessary nutrient reductions prior to the commencement of the applicant's land-disturbing activity. A pollutant loading pro rata share program established by a locality pursuant to § 15.2-2243 and approved by the Department or applicable state board prior to January 1, 2011, including those that may achieve nutrient reductions after the commencement of the land-disturbing activity, may continue to operate in the approved manner for a transition period ending July 1, 2014. The applicant shall have the right to select between the use of nutrient credits or other offsite options, except during the transition period in those localities to which the transition period applies. The locality may use funds collected for nutrient reductions pursuant to a locality pollutant loading pro rata share program under § 15.2-2243 for nutrient reductions in the same tributary within the same locality as the land-disturbing activity or for the acquisition of nutrient credits. In the case of a phased project, the applicant may acquire or achieve the offsite nutrient reductions prior to the commencement of each phase of the land-disturbing activity in an amount sufficient for each such phase.	Comment by yhk99243: See new subsection D above.	Comment by yhk99243: See new subsection E above.	Comment by yhk99243: See new subsection G above.

IJ. If a land disturbing activity a) commences after the development of an applicable Total Maximum Daily Load (TMDL) for the stream into which the activity will discharge and b) achieves nutrient reductions by obtaining nutrient credits, such credit use shall neither increase nor decrease any MS4’s pollutant reduction responsibility under a MS4 permit, provided the nutrient credits are generated upstream of the segment of the receiving waters that is subject to the TMDL. Nutrient reductions obtained through nutrient credits shall be credited toward compliance with any nutrient allocation assigned to a municipal separate storm sewer system in a Virginia Stormwater Management Program Permit or Total Maximum Daily Load applicable to the location where the activity for which the nutrient credits are used takes place. If the activity for which the nutrient credits are used does not discharge to a municipal separate storm sewer system, the nutrient reductions shall be credited toward compliance with the applicable nutrient allocation.K. A VSMP authority shall allow the full or partial substitution of perpetual nutrient credits for existing onsite nutrient controls when (i) the nutrient credits will compensate for 10 or fewer pounds of the annual phosphorous requirement associated with the original land-disturbing activity or (ii) existing onsite controls are not functioning as anticipated after reasonable attempts to comply with applicable maintenance agreements or requirements and the use of nutrient credits will account for the deficiency. Upon determination by the VSMP authority that the conditions established by clause (i) or (ii) have been met, the party responsible for maintenance shall be released from maintenance obligations related to the onsite phosphorous controls for which the nutrient credits are substituted.	Comment by yhk99243: See new subdivision H4 above.

L. To the extent available, with the consent of the applicant, the VSMP authority, the Board or the Department may include the use of nutrient credits or other offsite measures in resolving enforcement actions to compensate for (i) nutrient control deficiencies occurring during the period of noncompliance and (ii) permanent nutrient control deficiencies.	Comment by yhk99243: See new subsection F above.

M. This section shall not be construed as limiting the authority established under § 15.2-2243; however, under any pollutant loading pro rata share program established thereunder, the subdivider or developer shall be given appropriate credit for nutrient reductions achieved through nutrient credits or other offsite options.	Comment by yhk99243: See new subsection G above.

N. In order to properly account for allowed nonpoint nutrient offsite reductions, an applicant shall report to the Department, in accordance with Department procedures, information regarding all offsite reductions that have been authorized to meet stormwater postdevelopment nonpoint nutrient runoff compliance requirements.

O. An applicant or a permittee found to be in noncompliance with the requirements of this section shall be subject to the enforcement and penalty provisions of this article.

1
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[bookmark: _Toc428359201]Article 2.3. Virginia Erosion and Stormwater Management Act (VESMA) 

[bookmark: _Toc428359202]§ 62.1-44.15:24. Definitions.	Comment by DEQ: Terms from SWMA 15:24 have been combined with terms from ESCL 15:51.

As used in this article, unless the context requires a different meaning:

"Agreement in lieu of a stormwater management plan" means a contract between the VSMPVESMP authority and the owner or permittee that specifies methods that shall be implemented to comply with the requirements of a VSMPthis article for the construction of a single-family residencedetached residential structure; such contract may be executed by the VSMPVESMP Authority in lieu of a soil erosion control and stormwater management plan.	Comment by DEQ: Based on the SWMA definition, changes shown in track changes.

"Chesapeake Bay Preservation Act land-disturbing activity" means a land-disturbing activity including clearing, grading, or excavation that results in a land disturbance equal to or greater than 2,500 square feet and less than one acre in all areas of jurisdictions designated as subject to the regulations adopted pursuant to the Chesapeake Bay Preservation provisions of this chapter.	Comment by DEQ: Deleted as it is no longer used as a term in the article.

"Applicant" means any person submitting a soil erosion control and stormwater management plan for approval in order to obtain authorization for land-disturbing activities to commence.

-	Comment by WWG: The below terms which are from the ESCL are not included in consolidated 15:24 as these terms are not used in the consolidated VESMA: 
"Certified inspector"
"Certified plan reviewer"
"Certified program administrator"

"CWA" means the federal Clean Water Act (33 U.S.C. § 1251 et seq.), formerly referred to as the Federal Water Pollution Control Act or Federal Water Pollution Control Act Amendments of 1972, P.L. 92-500, as amended by P.L. 95-217, P.L. 95-576, P.L. 96-483, and P.L. 97-117, or any subsequent revisions thereto. 	Comment by DEQ: From SWMA, no change.

"Department" means the Department of Environmental Quality.	Comment by DEQ: From SWMA & ESCL, no change.

"Director" means the Director of the Department of Environmental Quality. 	Comment by pve00221: From SWMA & ESCL, no change.	Comment by DEQ: From SWMA & ESCL, no change.

".	Comment by DEQ: Delete term and define in text of 15:34 as that is the only section where it is used.	Comment by DEQ: From ESCL, no changes. 

NOTE – WWG is discussing whether to delete this and move it to 15:34, the one place where the term is used; or delete this and the language in 15:34 and move it to Title 15.2. So this definition may be deleted.



"Flooding" means a volume of water that is too great to be confined within the banks or walls of the stream, water body, or conveyance system and that overflows onto adjacent lands, thereby causing or threatening damage.	Comment by DEQ: From SWMA, no changes



"Land disturbance" or "land-disturbing activity" means a man-made change to the land surface that may result in soil erosion or potentially changeschange its runoffrunoff characteristics including, but not limited to, clearing, grading, or excavation, except that the term shall not include those exemptions specified in § .excavating and filling of land.  	Comment by WWG: Based on SWMA and ESCL terms, this definition is WWG recommendation from 5/6 meeting with DEQ edit (keep “Land disturbance”). Note, the listed exceptions from the ESCL definition of “land-disturbing activity” were moved to 15:34.

"Land disturbance approval" means an approval allowing a land-disturbing activity to commence issued by a VESMP authority after the requirements of § 62.1-44.15:34 have been met.



"Municipal separate storm sewer" means a conveyance or system of conveyances otherwise known as a municipal separate storm sewer system or "MS4," including roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm drains:	Comment by DEQ: Based on SWMA definition, edits shown in track changes.

1. Owned or operated by a federal, state, city, town, county, district, association, or other public body, created by or pursuant to state law, having jurisdiction or delegated authority for erosion the Virginia Erosion and sediment control and stormwater managementStormwater Management Program, or a designated and approved management agency under § 208 of the CWA that discharges to surface waters; 

2. Designed or used for collecting or conveying stormwater;

3. That is not a combined sewer; and,

4. That is not part of a publicly owned treatment works.

"Municipal Separate Storm Sewer System Management Program" means a management program covering the duration of a state permit for a municipal separate storm sewer system that includes a comprehensive planning process that involves public participation and intergovernmental coordination, to reduce the discharge of pollutants to the maximum extent practicable, to protect water quality, and to satisfy the appropriate water quality requirements of the CWA and regulations, and this article and its attendant regulations, using management practices, control techniques, and system, design, and engineering methods, and such other provisions that are appropriate.	Comment by DEQ: Based on SWMA definition, edits shown in track changes.	Comment by DEQ: WWG asked that this term generally be deleted from the consolidated law; but left in here because a more comprehensive definition of “MS4 Program” seems appropriate

"Natural channel design concepts" means the utilization of engineering analysis and fluvial geomorphic processes to create, rehabilitate, restore, or stabilize an open conveyance system for the purpose of creating or recreating a stream that conveys its bankfull storm event within its banks and allows larger flows to access its bankfull bench and its floodplain. 

"Nonpoint source pollution" means pollution such as sediment, nitrogen, phosphorus, hydrocarbons, heavy metals, and toxics whose sources cannot be pinpointed but rather are washed from the land surface in a diffuse manner by stormwater runoff.. 	Comment by DEQ: Based on SWMA, deleted “runoff” shown in track changes per WWG request.

"Owner" means the same as provided in § 62.1-44.3. For regulated land-disturbing activities that do not require a permit, owner also shall include the owner or owners of the freehold of the premises or lesser estate therein, mortgagee or vendee in possession, assignee of rents, receiver, executor, trustee, lessee, or other person, firm, or corporation in control of a property.	Comment by WWG: DEQ assignment from WWG. Based on ESCL “owner” definition.

"Peak flow rate" means the maximum instantaneous flow from a prescribed design storm at a particular location. 	Comment by DEQ: From SWMA, no change

"Permit" or "VSMP authority permit" means an approval to conduct a land-disturbing activity issued by the VSMP authority for the initiation of a land-disturbing activity after evidence of state VSMP general permit coverage has been provided where applicable.	Comment by DEQ: From SWMA, term is now “permit” not “state permit”. 

"State permit"  means an approval to conduct a land-disturbing activity issued by the Board in the form of a state stormwater individual permit or coverage issued under a state general permit or an approval issued by the Board for stormwater discharges from an MS4. Under these VPDES permits, the Commonwealth imposes and enforces requirements pursuant to the federal Clean Water Act and regulations and this articlechapter and its attendant regulations. 	Comment by DEQ: Left in because a more comprehensive definition of “permit” seems appropriate.

"Permittee" means the person to which the permit or state permit is issued to whom the permit is issued.	Comment by DEQ: Based on SWMA, revisions shown in track changes.

"Runoff volume" means the volume of water that runs off the land development project from a prescribed storm event. 	Comment by DEQ: From SWMA, no changes

"Soil erosion" means the movement of sediment by wind or water into state waters or onto lands in the Commonwealth.

"Soil Erosion Control and Stormwater Management plan" means a document describing methods for controlling soil erosion and managing stormwater in accordance with the requirements adopted pursuant to this article.

 	Comment by DEQ: Changed to “permit” – see note above.

"Stormwater" means precipitation that is discharged across the land surface or through conveyances to one or more waterways and that may include stormwater runoff, snow melt runoff, and surface runoff and drainage. 

"Stormwater management plan" means a document containing material describing methods for complying with the requirements of a VSMP.

"Subdivision" means the same as defined in § 15.2-2201. 	Comment by DEQ: From SWMA, no changes

"Virginia Erosion and Stormwater Management Program" or "VSMPVESMP" means a program approved by the Soil and Water Conservation Board after September 13, 2011, and until June 30, 2013, or the State Water Control Board on and after June 30, 2013, that has been established by a VSMP authority to manageVESMP Authority for: (i) the effective control of soil erosion, sediment deposition, and nonagricultural runoff associated with a land-disturbing activity to prevent the unreasonable degradation of properties, stream channels, waters, and other natural resources; and, (ii) the management of the quality and quantity of runoff resulting from land-disturbing activities and. The program shall include such items as local ordinances, rules, permit requirements, annual standards for permits and specificationsland disturbance approvals, policies and guidelines, technical materials, and requirements for plan review, inspection, and enforcement, where authorized in this article, and evaluation consistent with the requirements of this article and associated regulations.	Comment by DEQ: Based on SWMA’s VSMP and ESCL’s VESCP definitions, consolidated to define the VESMP. Changes from the SWMA term are shown in track changes.	Comment by WWG: WWG changes.

"Virginia Erosion and Stormwater Management Program authority" or "VSMPVESMP authority" means an authoritythe Board or a locality approved by the Board after September 13, 2011, to operate a Virginia Erosion and Stormwater Management Program or the Department. An authority may include a locality;. For state entity, including the Department; agency or federal entity; or, for linear projects land-disturbing activities and land-disturbing activities subject to annual approved standards and specifications, the Board shall serve as the VESMP authority.	Comment by DEQ: This definition 6/8 SAG approved.

 in accordance with subsection B of § , electric, natural gas, and telephone utility companies, interstate and intrastate natural gas pipeline companies, railroad companies, or authorities created pursuant to § 15.2-5102.

"Water quality volume" means the volume equal to the first one-half inch of runoff multiplied by the impervious surface of the land development project.

"Watershed" means a defined land area drained by a river or stream, karst system, or system of connecting rivers or streams such that all surface water within the area flows through a single outlet. In karst areas, the karst feature to which water drains may be considered the single outlet for the watershed.	Comment by DEQ: From SWMA, no change

"Water quality technical criteria" means standards set forth in regulations adopted pursuant to this article that establish minimum design criteria for measures to control nonpoint source pollution.	Comment by DEQ: New definitions drafted by DEQ. Separated into two terms per WWG 7/20 recommendation.

"Water quantity technical criteria" means standards set forth in regulations adopted pursuant to this article that establish minimum design criteria for measures to control localized flooding and stream channel erosion. 	Comment by DEQ: New definitions drafted by DEQ. Separated into two terms per WWG 7/20 recommendation.

[bookmark: _Toc428359203]§ 62.1-44.15:25. Further powers and duties of the State Water Control Board.

In addition to other powers and duties conferred upon the Board by this chapter, it shall permit, regulate, and control soil erosion and stormwater runoff in the Commonwealth. The Board may issue, deny, revoke, terminate, or amend state stormwater individual permits or coverage issued under state general permits; adopt regulations; approve and periodically review Virginia Stormwater Management Programs and management programs developed in conjunction with a state municipal separate storm sewer permit; enforce the provisions of this article; and otherwise act to ensure the general health, safety, and welfare of the citizens of the Commonwealth as well as protect the quality and quantity of state waters from the potential harm of unmanaged stormwater and erosion. It shall be the duty of theThe Board may and it shall have the authority to:	Comment by yhk99243: Per EWG meeting 8/7/15, retention or deletion of this phrase to be discussed further.

1. Issue, deny, amend, revoke, terminate, and enforce state permits for the control of stormwater discharges from Municipal Separate Storm Sewer Systems and land-disturbing activities.	Comment by yhk99243: Already addressed in 44.15(5), which is amended to include stormwater discharges.

2. Take administrative and legal actions to ensure compliance with the provisions of this article by any person subject to state or VSMP authority permit requirements under this article, and those entities with an approved Virginia Stormwater Management Program and management programs developed in conjunction with a state municipal separate storm sewer system permit, including the proper enforcement and implementation of, and continual compliance with, this article.	Comment by yhk99243: This subsection deleted because, pursuant to EWG’s instructions 8/7/15, DEQ is drafting a new Program Review subsection in Sec. 62.1-44.15.	Comment by yhk99243: This language taken from introductory paragraph above.

3. In accordance with procedures of the Administrative Process Act (§ 2.2-4000 et seq.), amend or revoke any state permit issued under this article on the following grounds or for good cause as may be provided by the regulations of the Board:	Comment by yhk99243: Covered by 44.15(5b).

a. Any person subject to state permit requirements under this article has violated or failed, neglected, or refused to obey any order or regulation of the Board, any order, notice, or requirement of the Department, any condition of a state permit, any provision of this article, or any order of a court, where such violation results in the unreasonable degradation of properties, water quality, stream channels, and other natural resources, or the violation is representative of a pattern of serious or repeated violations, including the disregard for or inability to comply with applicable laws, regulations, permit conditions, orders, rules, or requirements;	Comment by yhk99243: Comparable to 44.15(5b)(1), except the highlighted words are different. DEQ recommends amending that subsection and deleting this one.

b. Any person subject to state permit requirements under this article has failed to disclose fully all relevant material facts or has misrepresented a material fact in applying for a state permit, or in any other report or document required under this law or under the regulations of the Board;	Comment by yhk99243: Comparable to 44.15(5b)(2).

c. The activity for which the state permit was issued causes unreasonable degradation of properties, water quality, stream channels, and other natural resources; or	Comment by yhk99243: Not the same as 44.15(5b)(3). DEQ recommends amending that subsection.

d. There exists a material change in the basis on which the state permit was issued that requires either a temporary or a permanent reduction or elimination of any discharge or land-disturbing activity controlled by the state permit necessary to prevent unreasonable degradation of properties, water quality, stream channels, and other natural resources.	Comment by yhk99243: Comparable to 44.15(5b)(4).

4. Cause investigations and inspections to ensure compliance with any state or VSMP authority permits, conditions, policies, rules, regulations, rulings, and orders which it may adopt, issue, or establish and to furnish advice, recommendations, or instructions for the purpose of obtaining such compliance.	Comment by yhk99243: Comparable to 44.15(6)

5. In accordance with procedures of the Administrative Process Act (§ 2.2-4000 et seq.), adopt rules governing (i) hearings, (ii) the filing of reports, (iii) the issuance of permits and special orders, and (iv) all other matters relating to procedure, and amend or cancel any rule adopted.	Comment by yhk99243: Comparable to  44.15(7)

6. Issue special orders pursuant to § 62.1-44.15(8a) to any person owner subject to state or VSMP authority permit requirements under this article, except that for land disturbing activities that disturb 10,000 square feet of land up to one acre in areas that are not subject to the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.) and that are not part of a larger common plan of development or sale that disturbs one acre or more of land, such special orders shall include civil penalties of up to $5,000 per violation, not to exceed $50,000 per order. Such civil penalties shall be paid into the state treasury and deposited by the State Treasurer into the Virginia Stormwater Local Assistance Fund established pursuant to § 62.1-44.15:29.1. (i) who is permitting or causing the unreasonable degradation of properties, water quality, stream channels, and other natural resources to cease and desist from such activities; (ii) who has failed to construct facilities in accordance with final approved plans and specifications to construct such facilities; (iii) who has violated the terms and provisions of a state or VSMP authority permit issued by the Board or VSMP authority to comply with the provisions of the state or VSMP authority permit, this article, and any decision of the VSMP authority, the Department, or the Board; or (iv) who has violated the terms of an order issued by the court, the VSMP authority, the Department, or the Board to comply with the terms of such order, and also to issue orders to require any person subject to state or VSMP authority permit requirements under this article to comply with the provisions of this article and any decision of the Board.	Comment by yhk99243: Note: This is to address E&SC violations, which we are not tying to the Board’s special order authority set forth in 44.15 because that is for a $32,500  cap penalty and these have a $5,000 cap penalty.

Such special orders are to be issued in accordance with the procedures of the Administrative Process Act (§ 2.2-4000 et seq.) and shall become effective not less than 15 days after the date of mailing with confirmation of delivery of the notice to the last known address of any person subject to state or VSMP authority permit requirements under this article, provided that if the Board finds that any such person subject to state or VSMP authority permit requirements under this article is grossly affecting or presents an imminent and substantial danger to (i) the public health, safety, or welfare or the health of animals, fish, or aquatic life; (ii) a public water supply; or (iii) recreational, commercial, industrial, agricultural, or other reasonable uses, it may issue, without advance notice or hearing, an emergency special order directing any person subject to state or VSMP authority permit requirements under this article to cease such pollution or discharge immediately, and shall provide an opportunity for a hearing, after reasonable notice as to the time and place thereof to any person subject to state or VSMP authority permit requirements under this article, to affirm, modify, amend, or cancel such emergency special order. If any person subject to state or VSMP authority permit requirements under this article who has been issued such a special order or an emergency special order is not complying with the terms thereof, the Board may proceed in accordance with § 62.1-44.15:48, and where the order is based on a finding of an imminent and substantial danger, the court shall issue an injunction compelling compliance with the emergency special order pending a hearing by the Board. If an emergency special order requires cessation of a discharge, the recipient of the order may appeal its issuance to the circuit court of the jurisdiction wherein the discharge was alleged to have occurred.

The provisions of this section notwithstanding, the Board may proceed directly under § 62.1-44.15:48 and Article 5 if this chapter for any past violation or violations of any provision of this article or any regulation duly adopted hereunder.

2. With the consent of any person owner subject to state or VSMP authority permit requirements under this article who has violated or failed, neglected, or refused to obey any regulation or order of the Board, any order, notice, or requirement of the Department or VSMP authority, any condition of a state or VSMP authority permit, or any provision of this article, the Board may provide, in an order issued by the Board pursuant to § 62.1-44.15(8d) against such personowner, for the payment of civil charges for violations in specific sums. Such sums shall not exceed the limit specified in subsection A(1) or B(1), as applicable, of § 62.1-44.15:48. not to exceed the limit specified in subsection A of § 62.1-44.15:48. Such civil charges shall be collected in lieu of any appropriate civil penalty that could be imposed pursuant to subsection A of § 62.1-44.15:48 and shall not be subject to the provisions of § 2.2-514. Such civil charges shall be paid into the state treasury and deposited by the State Treasurer into the Virginia Stormwater Management Local Assistance Fund established pursuant to § 62.1-44.15:29.1. 



[bookmark: _Toc428359204]§ 62.1-44.15:26. State permits.[Repeal]

A. All state permits issued by the Board under this article shall have fixed terms. The term of a state permit shall be based upon the projected duration of the project, the length of any required monitoring, or other project operations or permit conditions; however, the term shall not exceed five years. The term of a permit issued by the Board shall not be extended by modification beyond the maximum duration and the permit shall expire at the end of the term unless it is administratively continued in accordance with Board regulations.

B. State individual construction permits shall be administered by the Department.



[bookmark: _Toc428359205]§ 62.1-44.15:27. Establishment of Virginia Erosion and Stormwater Management Programs.	Comment by DEQ: Consolidated this section with VESCP section of ESCL

A. Any locality that operates a regulated MS4 or that notifies the Department of its decision to participate in the establishment of a VSMP shall be required to adopt a VSMPVESMP for land-disturbing activities consistent with the provisions of this article according to a schedule setprocess established by the Department. Such schedule shall require implementation no later than July 1, 2014. Thereafter, the Department shall provide an annual schedule by which localities can submit applications to implement a VSMP. Localities subject to this subsection are authorized to coordinate plan review and inspections with other entities in accordance with subsection H. The VESMP shall include such items as local ordinances, requirements for permit and land disturbance approvals, policies, technical materials, and requirements for plan review, inspection and enforcement consistent with the requirements of this article. The Department shall operate a VSMP on behalf of any 	Comment by DEQ: DEQ will develop a process for localities to implement their VESMP.	Comment by WWG: Moved this to Subsection F per WWG recommendation 7-20-15.

B. Any locality that does not operate a regulated MS4 and that does not notify the Department,may opt to: 

1. Adopt and fully implement a VESMP for land-disturbing activities consistent with the provisions of this article; or, 

2. Adopt a VESMP for land-disturbing activities consistent with the provisions of this article, except the Department will provide the locality with review of the water quality and water quantity technical criteria of the plan required by § 62.1-44.15:34 and provide a recommendation to the locality on the plan’s compliance with such criteria. 	Comment by DEQ: Clarification/correction

C. Localities that do not operate regulated MS4s shall notify the Department of their choice to administer the program pursuant to either subsection B.1 or B.2 according to a schedule set process established by the Department, of its decision to participate in the establishment of a VSMP. A locality that decides not. After their initial choice to establish a VSMP shall still comply with the requirements set forth in this article and attendant regulations as required administer a VESMP pursuant to satisfy the stormwater flow rate capacity and velocity requirements set forth in the Erosion and Sediment Control Law (§  et seq.). A locality that is subject to the provisions of the Chesapeake Bay Preservation Act (§  et seq.) also shall adopt requirements set forth in this article and attendant regulations as required to regulate Chesapeake Bay Preservation Act land-disturbing activities in accordance with § . subsection B.1 or B.2, localities will have the opportunity to change their choice every five years according to a process established by the Department. A locality may petition the Board at any time for approval to change from fully administering a VESMP pursuant to subsection B.1(1)to administering a VESMP in coordination with the Department pursuant to subsection B.2 (2) due to a significant change in economic conditions or other fiscal emergency in the locality. The provisions of the Administrative Process Act (§ 2.2-4000 et seq,) shall govern any appeal of the Board’s decision.	Comment by DEQ: Clarification	Comment by DEQ: DEQ will develop a process for localities to implement a VESMP

Notwithstanding any other provision of this subsection, any county that operates an MS4 that became a regulated MS4 on or after January 1, 2014 may elect, on a schedule set by the Department, to defer the implementation of the county's VSMP until no later than January 1, 2015. During this deferral period, when such county thus lacks the legal authority to operate a VSMP, the Department shall operate a VSMP on behalf of the county and address post-construction stormwater runoff and the required design criteria for stormwater runoff controls. Any such county electing to defer the establishment of its VSMP shall still comply with the requirements set forth in this article and attendant regulations as required to satisfy the stormwater flow rate capacity and velocity requirements set forth in the Erosion and Sediment Control Law (§  et seq.).

B.D. Any town that operates a regulated MS4, shall be required to adopt a VESMP for land-disturbing activities consistent with this article. Other towns may choose to adopt a VESMP for land-disturbing activities pursuant to subsection B.1 or B.2, shall inform the Department of their decision according to a process established by the Department, and may change their selection in the same manner as set forth in subsection C. Any town,  including a town that operates a regulated MS4, lying within a county that has adopted a VSMP in accordance with subsection A may enter into an agreement with the county decide, but shall not be required, to become subject to the county's VESMP. Any town lying within a county that operates an MS4 that became a regulated MS4 on or after January 1, 2014 may elect to become subject to the county's VSMP according to the deferred schedule established in subsection A. During the county's deferral period, the Department shall operate a VSMP on behalf of the town and address post-construction stormwater runoff and the required design criteria for stormwater runoff controls for the town as provided in subsection A.   If a town lies within the boundaries of more than one county, it may enter into an agreement with any of those counties.the town shall be considered to be wholly within the county in which the larger portion of the town lies. Towns shall inform the Department of their decision according to a schedule established by the Department. Thereafter, the Department shall provide an annual schedule by which towns can submit applications to adopt a VSMP.

C E. In support of VSMPall VESMP authorities, the Department shall provide:	Comment by DEQ: This subsection modified by 5/11/15 SAG.

1. Provide assistance grants to localities not currently operating a local stormwater management program to help the localities to establish their VSMP.

2. (i) technical assistance and training.

3. Provide qualified services in specified geographic areas to a VSMP to assist localities in the administration of components of their programs. The Department shall actively assist localities ; and, (ii) assistance to localities in the establishment of their programs and in the selection of a contractor or other entity that may provide support to the localityand administration of their individual or regional support to several localities.programs.

DF. The Department shall develop a model ordinance for establishing a VSMPVESMP consistent with this article. and its associated regulations, including the Virginia Stormwater Management Program (VSMP) General Permit for Discharges of Stormwater from Construction Activities

EG. Each locality that administers an approved VSMP shall, by ordinance, establish a VSMPVESMP that shall be administered in conjunction with a local MS4 program and a local erosion and sediment control program, if required pursuant to the Erosion and Sediment Control Law (§  et seq.),applicable, and which shall include the following:	Comment by DEQ: From ESCL (15:52A). DEQ at first recommended adding this language here because it’s in the ESCL section re: establishment of VESCPs; but DEQ recommends deleting it because we realized it is already covered by the first sentence of the consolidated 44.15:28, Development of Regulations, which is a section that was not in the ESCL.

1. ConsistencyOrdinances, policies and technical materials consistent with regulations adopted in accordance with provisions of this article;

2. Requirements for land disturbance approvals;

3. Requirements for plan review, inspection and enforcement consistent with the requirements of this article;

4. Provisions for long-term responsibility for and maintenance of stormwater management control devices and other techniques specified to manage the quality and quantity of runoff; and

35. Provisions for the integrationcoordination of the VSMPVESMP with local erosion and sediment control, flood insurance, flood plain management, and other programs requiring compliance prior to authorizing constructionland disturbance  in order to make the submission and approval of plans, issuance of permitsland disturbance approvals, payment of fees, and coordination of inspection and enforcement activities more convenient and efficient both for the local governments and those responsible for compliance with the programs.; and

6. Provisions requiring the owner of a regulated land-disturbing activity to ensure that a person knowledgeable in the principles and practices of soil erosion controls and stormwater management, who possesses the skills to assess conditions at the site that could impact water quality and quantity and to assess the effectiveness of any soil erosion control measures or stormwater management facilities, oversees the land-disturbing activity. Such person’s name and contact information shall be provided to the VESMP authority prior to the commencement of land disturbance.  	Comment by WWG: WWG okay with G.6 language.	Comment by DEQ: New language composed by DEQ with assistance of OTS staff, to replace the RLD concept. Edited by WWG 7-20-15. Accepted by 7/31 WWG.

F. The Board may approve a state entity, including the Department, federal entity, or, for linear projects subject to annual standards and specifications, electric, natural gas, and telephone utility companies, interstate and intrastate natural gas pipeline companies, railroad companies, or authorities created pursuant to §  to operate a Virginia Stormwater Management Program consistent with the requirements of this article and its associated regulations and the VSMP authority's Department-approved annual standards and specifications. For these programs, enforcement shall be administered by the Department and the Board where applicable in accordance with the provisions of this article.	Comment by DEQ: 6/8 SAG approved deletion of SWMA 15:27 Subsection F.

GH. The Board shall approve a VSMPVESMP when it deems a program consistent with this article. and associated regulations, including the Virginia Stormwater Management Program (VSMP) General Permit for Discharges of Stormwater from Construction Activities.	Comment by DEQ: 6/23 WWG recommended edits to this subsection (7/20 WWG further edited)	Comment by DEQ: 7/20 WWG recommended that “and associated regulations” be deleted where appropriate in VESMA

HI.  A VSMPVESMP authority may enter into agreements or contracts with the Department, soil and water conservation districts, adjacent localities, planning district commissions or other public or private entities to carry out or assist with the responsibilities of this article. 	Comment by DEQ: 6/8 SAG approved.

	Comment by DEQ: This option for multijurisdictional projects was moved to 15:34. 

IJ. If a locality establishes a VSMP, it shall issue a consolidated stormwater management and erosion and sediment control permit that is consistent with A VESMP authority shall be required to obtain evidence of permit coverage from the provisions of the Erosion and Sediment Control Law (§  et seq.). When available in accordance with subsection J, such permitDepartment’s online reporting system where it is required prior to providing land disturbance approval and, where applicable, shall also include a copy of or reference to state VSMP permit coverage authorization to discharge.	Comment by DEQ: Combined SWMA 15:27 subsections H and I – revisions in track changes. 

J. Upon the development of an online reporting system by the Department, but no later than July 1, 2014, a VSMP authority shall then be required to obtain evidence of state VSMP permit coverage where it is required prior to providing approval to begin land disturbance.

K. Any VSMP adopted pursuant to and consistent with this article shall be considered to meet the stormwater management requirements under the Chesapeake Bay Preservation Act (§  et seq.) and attendant regulations, and effective July 1, 2014, shall not be subject to local program review under the stormwater management provisions of the Chesapeake Bay Preservation Act.

L. All VSMP authorities shall comply with the provisions of this article and the stormwater management provisions of the Erosion and Sediment Control Law (§  et seq.) and related regulations. 

K. The VESMP authority responsible for regulating the land-disturbing activity shall require compliance with the issued permit, permit conditions, of its land disturbance approval and plan specifications. The stateBoard shall enforce state permits.

[bookmark: _Toc428359206]§ 62.1-44.15:28. Development of regulations.

A. The Board is authorized to adopt regulations that provide for the effective control of soil erosion, sediment deposition, and stormwater, including nonagricultural runoff, that shall be met in any VESMP to prevent the unreasonable degradation of properties, stream channels, waters, and other natural resources and that specify minimum technical criteria and administrative procedures for Virginia Erosion and Stormwater Management Programs. The regulations shall:	Comment by DEQ: Based on language from ESCL 15:52.A.

1. Establish standards and procedures for administering a VSMP;VESMP;  	Comment by DEQ: 6/15 WWG recommended separating language into subdivision 1 and 2.

2. Establish minimum design criteria for measures to control nonpoint source pollution and localized flooding, and incorporate the stormwater management regulations adopted pursuant to the Erosion and Sediment Control Law (§  et seq.), as they relate to the prevention of stream channel erosion.	Comment by DEQ: Replaced by subdivision 6 below.

2. Establish minimum standards of effectiveness of the VESMP and criteria and procedures for reviewing and evaluating their effectiveness. The minimum standards of program effectiveness established by the Board shall provide that (i) soil erosion control and stormwater management plans shall not be approved until reviewed by a plan reviewer certified pursuant to § 62.1-44.15:30; (ii) inspections of land-disturbing activities shall be conducted by an inspector certified pursuant to § 62.1-44.15:30; and (iii) a VESMP shall contain a program administrator, a plan reviewer, and an inspector who are certified pursuant to § 62.1-44.15:30 and who may be the same person. 	Comment by DEQ: Subdivisions A.2-5 were referred to full SAG for consideration; no comments received.	Comment by DEQ: DEQ correction – corrected plan name to soil erosion control and stormwater management plans

3. Be based upon relevant physical and developmental information concerning the watersheds and drainage basins of the Commonwealth, including, but not limited to, data relating to land use, soils, hydrology, geology, size of land area being disturbed, proximate water bodies and their characteristics, transportation, and public facilities and services; 	Comment by DEQ: From ESCL 15:52.A.1

4. Include such survey of lands and waters as may be deemed appropriate by the Board or required by any applicable law to identify areas, including multijurisdictional and watershed areas, with critical erosion and sediment problems; 	Comment by DEQ: From ESCL 15:52.A.2

5. Contain conservation standards for various types of soils and land uses, which shall include criteria, techniques, and methods for the control of erosion and sediment resulting from land-disturbing activities; 	Comment by DEQ: From ESCL 15:52.A.3

6. Establish water quality and water quantity technical criteria. These criteria shall be periodically modified as required in order to reflect current engineering methods;	Comment by DEQ: Based on SWMA, changes shown. “Water quality technical criteria” and “water quantity technical criteria” now are defined terms.

3.7. Require the provision of long-term responsibility for and maintenance of stormwater management control devices and other techniques specified to manage the quality and quantity of runoff;	Comment by DEQ: From SWMA, no change

4.8. Require as a minimum the inclusion in VSMPsVESMPs of certain administrative procedures that include, but are not limited to, specifying the time period within which a VSMPVESMP authority shall grant land-disturbing activity disturbance approval, the conditions and processes under which such approval shall be granted, the procedures for communicating disapproval, the conditions under which an approval may be changed, and requirements for inspection of approved projects;	Comment by DEQ: Based on SWMA, changes shown.

5. 9. Establish by regulations a statewide permit fee schedule to cover all costs associated with the implementation of a VSMPVESMP related to land-disturbing activities of one acre or greater. Such fee attributes include the costs associated with plan review, VSMPVESMP registration statement review, permit issuance, state-permit coverage verification, inspections, reporting, and compliance activities associated with the land-disturbing activities as well as program oversight costs. The fee schedule shall also include a provision for a reduced fee for land-disturbing activities betweenthat disturb 2,500 square feet and up to one acre in areas of localities subject to the provisions of the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.) localities..). The fee schedule shall be governed by the following:

a. The revenue generated from the statewide stormwater permit fee shall be collected utilizing, where practicable, an online payment system, and the Department's portion shall be remitted to the State Treasurer for deposit in the Virginia Stormwater Management Fund established pursuant to § 62.1-44.15:29. However, whenever the Board has approved a VSMPVESMP, no more than 30 percent of the total revenue generated by the statewide stormwater permit fees collected shall be remitted to the State Treasurer for deposit in the Virginia Stormwater Management Fund, with the balance going to the VSMPVESMP authority.

b. Fees collected pursuant to this section shall be in addition to any general fund appropriation made to the Department or other supporting revenue from a VSMPVESMP; however, the fees shall be set at a level sufficient for the Department and the VSMPVESMP to fully carry out their responsibilities under this article and its attendant regulations and local ordinances or standards and specifications where applicable. When establishing a VSMPVESMP, the VSMPVESMP authority shall assess the statewide fee schedule and shall have the authority to reduce or increase such fees, and to consolidate such fees with other program-related charges, but in no case shall such fee changes affect the amount established in the regulations as available to the Department for program oversight responsibilities pursuant to subdivision 59 a. A VSMP'sVESMP's portion of the fees shall be used solely to carry out the VSMP'sVESMP's responsibilities under this article and its attendant regulations,associated ordinances, or annual standards and specifications.

c. Until July 1, 2014, the fee for coverage under the General Permit for Discharges of Stormwater from Construction Activities issued by the Board, or where the Board has issued an individual permit or coverage under the General Permit for Discharges of Stormwater from Construction Activities for an entity for which it has approved annual standards and specifications, shall be $750 for each large construction activity with sites or common plans of development equal to or greater than five acres and $450 for each small construction activity with sites or common plans of development equal to or greater than one acre and less than five acres. On and after July 1, 2014, such fees shall only apply where coverage has been issued under the Board's General Permit for Discharges of Stormwater from Construction Activities to a state agency or federal entity for which it has approved annual standards and specifications. After establishment, such fees may be modified in the future through regulatory actions.	Comment by WWG: WWG recommends deleting subdivisions c & d as they are tied to the 7/1/14 date.
 Note: VDOT has concerns about deleting this because they like the suggested fees for their projects being in statute.

d. Until July 1, 2014, the Department is authorized to assess a $125 reinspection fee for each visit to a project site that was necessary to check on the status of project site items noted to be in noncompliance and documented as such on a prior project inspection.

e.c. In establishing the fee schedule under this subdivision, the Department shall ensure that the VSMP  VESMP authority portion of the statewide permit fee for coverage under the General Permit for Discharges of Stormwater from Construction Activities for small construction activity involving a single family detached residential structure with a site or area, within or outside a common plan of development or sale, that is equal to or greater than one acre but less than five acres shall be no greater than the VSMPVESMP authority portion of the fee for coverage of sites or areas with a land-disturbance acreage of less than one acre within a common plan of development or sale.

fd. When any fees are collected pursuant to this section by credit cards, business transaction costs associated with processing such payments may be additionally assessed;

610. Establish statewide standards for soil erosion control and stormwater management from land-disturbing activities of one acre or greater, except as specified otherwise within this article, and allow for the consolidation in the permit of a comprehensive approach to addressing stormwater management and erosion and sediment control, consistent with the provisions of the Erosion and Sediment Control Law (§  et seq.) and this article.. However, such standards shall also apply to land-disturbing activity exceeding an area ofthat disturbs 2,500 square feet or more in all areas of the jurisdictions localities designated as subject to the Chesapeake Bay Preservation Act (§ 62.1-44.15:67Area Designation and Management Regulations; et seq.);

711. Establish a procedure by which a soil erosion control and stormwater management plan that is approved for a residential, commercial, or industrial subdivision shall govern the development of the individual parcels, including those parcels developed under subsequent owners;

812. Notwithstanding the provisions of subdivision A 59, establish a procedure by which neither a registration statement nor payment of the Department's portion of the statewide permit fee established pursuant to that subdivision shall be required for coverage under the General Permit for Discharges of Stormwater from Construction Activities for construction activity involving a single-family detached residential structure, within or outside a common plan of development or sale;

913. Provide for reciprocity with programs in other states for the certification of proprietary best management practices; 

1014. Require that VSMPsVESMPs maintain after-development runoff rate of flow and characteristics that replicate, as nearly as practicable, the existing predevelopment runoff characteristics and site hydrology, or improve upon the contributing share of the existing predevelopment runoff characteristics and site hydrology if stream channel erosion or localized flooding is an existing predevelopment condition. 	Comment by DEQ: This subsection amended per WWG’s request. Approved by 5/6 WWG

a. Except where more stringent requirements are necessary to address total maximum daily load requirements or to protect exceptional state waters, any land-disturbing activity subject to the water quantity requirements that were in effect pursuant to this article prior to July 1, 2014, that provides for stormwater management shall be deemed to satisfy the conditions of this subsection if the practices are designed to: (i) detain the water quality volume equal to the first one-half inch of runoff multiplied by the impervious surface of the land development project and to release it over 48 hours; (ii) detain and release over a 24-hour period the expected rainfall resulting from the one-year, 24-hour storm; and, (iii) reduce the allowable peak flow rate resulting from the 1.5-year, two-year, and 10-year, 24-hour storms to a level that is less than or equal to the peak flow rate from the site assuming it was in a good forested condition, achieved through multiplication of the forested peak flow rate by a reduction factor that is equal to the runoff volume from the site when it was in a good forested condition divided by the runoff volume from the site in its proposed condition. Land-disturbing activities that comply with  these requirements shall be exempt from any flow rate capacity and velocity requirement for natural or man-made channels as defined in regulations promulgated pursuant to this article or ordinances adopted pursuant to § 62.1-44.15:27 or § 62.1-44.15:33,.  	Comment by DEQ: Created subdivision for clarification.	Comment by DEQ: Edited to provide grandfathering use of alternative.

b. Stream restoration and relocation projects that incorporate natural channel design concepts are not man-made channels and shall be exempt from any flow rate capacity and velocity requirements for natural or man-made channels as defined in any regulations promulgated pursuant to this section or any ordinances adopted pursuant to §  or ;article.	Comment by DEQ: From ESCL (44.15:52A)


1115. Encourage low-impact development designs, regional and watershed approaches, and nonstructural means for controlling stormwater;	Comment by DEQ: From SWMA, no change

12.16. Promote the reclamation and reuse of stormwater for uses other than potable water in order to protect state waters and the public health and to minimize the direct discharge of pollutants into state waters;

13.17. Establish procedures to be followed when a locality that operates a VSMP wishesVESMP authority decides to transfer administration ofchange its status from fully implementing a VESMP pursuant to § 62.1-44.15:27 B (1) to implementing a VESMP with the VSMP to the DepartmentDepartment’s assistance pursuant to § 62.1-44.15:27 B (2), or vice-versa;	Comment by DEQ: Based on SWMA, changes shown to reflect the SAG’s Opt In/Opt In Lite approach.

14. 18. Establish a statewide permit fee schedule for stormwater management related to municipal separate storm sewer system MS4 permits; and,	Comment by DEQ: Based on SWMA, changes shown.

15. 19. Provide for the evaluation and potential inclusion of emerging or innovative stormwater control technologies that may prove effective in reducing nonpoint source pollution.	Comment by DEQ: From SWMA, no change

B. The Board may integrate and consolidate components of the regulations implementing the Erosion and Sediment Control program and the Chesapeake Bay Preservation Area Designation and Management program with the regulations governing the Virginia Stormwater Management Program (VSMP) Permit program or repeal components so that these programs may be implemented in a consolidated manner that provides greater consistency, understanding, and efficiency for those regulated by and administering a VSMP.

[bookmark: _Toc428359207]§ 62.1-44.15:29. Virginia Stormwater Management Fund established.	Comment by yhk99243: Edited to reflect CBF’s proposal.

There is hereby created in the state treasury a special nonreverting fund to be known as the Virginia Stormwater Management Fund, hereafter referred to as "the Fund." The Fund shall be established on the books of the Comptroller. All moneys collected by the Department pursuant to §§ 62.1-44.15:28, 62.1-44.15:38, and 62.1-44.15:71 and all civil penalties collected pursuant to § 62.1-44.19:22 shall be paid into the state treasury and credited to the Fund. Interest earned on moneys in the Fund shall remain in the Fund and be credited to it. Any moneys remaining in the Fund, including interest thereon, at the end of each fiscal year shall not revert to the general fund but shall remain in the Fund. Moneys in the Fund shall be used solely for the purposes of carrying out the Department's responsibilities under this article. Expenditures and disbursements from the Fund shall be made by the State Treasurer on warrants issued by the Comptroller upon written request signed by the Director.

An accounting of moneys received by and distributed from the Fund shall be kept by the State Comptroller.

[bookmark: _Toc428359208]§ 62.1-44.15:29.1. Virginia Stormwater Local Assistance Fund established.

The State Comptroller shall continue in the state treasury the Stormwater Local Assistance Fund as established in Item 360, Chapter 806, 2013 Acts of Assembly which shall be administered by the Department. All civil penalties collected by the Department pursuant to §§  62.1-44.15:25(2), 62.1-44.15:48, 62.1-44.15(19) and § 62.1-44.19:22 and civil charges collected pursuant to §§ 62.1-44.15:25(3) and 62.1-44.15(19) shall be paid into the state treasury and credited to the Stormwater Local Assistance Fund, together with such other funds as may be made available to the Stormwater Local Assistance Fund, which shall also receive bond proceeds from bonds authorized by the General Assembly, sums appropriated to it by the General Assembly, and other grants, gifts and moneys as may be made available to it from any other source, public or private. Interest earned on moneys in the Stormwater Local Assistance Fund shall remain in it and be credited to it. Any moneys remaining in the Stormwater Local Assistance Fund, including interest thereon, at the end of each fiscal year shall not revert to the general fund but shall remain in the Stormwater Local Assistance Fund. 	Comment by yhk99243: Edits made by DEQ 8/17/15 in order to retain & codify current SLAF rather than create a new fund. Therefore also deleted references to “Stormwater Subfund” throughout this section.	Comment by yhk99243: Added to CBF’s draft in order to carry out their intent.	Comment by yhk99243:  Ditto.	Comment by yhk99243: EWG edit 8-7-15.

The purpose of the Stormwater Local Assistance Fund is to provide matching grants to local governments for the planning, design, and implementation of stormwater best management practices that address cost efficiency and commitments related to reducing water quality pollutant loads.  Moneys in the Stormwater Local Assistance Fund shall be used to meet:  i) obligations related to the Chesapeake Bay total maximum daily load (TMDL) requirements; ii) requirements for local impaired stream TMDLs; iii) water quality measures of the Chesapeake Bay Watershed Implementation Plan (WIP); and iv) water quality requirements related to the permitting of small municipal separate storm sewer systems.  The grants shall be used solely for capital projects including but not limited to:  i) new stormwater best management practices; ii) stormwater best management practice retrofits; iii) stream restoration; iv) low impact development projects; v) buffer restoration; vi) pond retrofits; and vii) wetlands restoration. Such grants shall be in accordance with eligibility determinations made by the Department pursuant to criteria established by the Board.	Comment by yhk99243: EWG edit from 7-21-15.	Comment by yhk99243: Note: Item C-43 in the 2015 budget bill says eligibility determinations made by the Dept.; Item 363 says determinations made by the State Water Control Board “under the authority of the Dept” echoing the language used in 2013 when the subfund was created (when the stormwater program was at DCR).

Moneys in the Stormwater Local Assistance Fund shall be used solely for the purpose set forth herein and disbursements from it shall be made by the State Treasurer on warrants issued by the Comptroller upon written request signed by the Director. 	Comment by yhk99243: CBF draft said solely for “expenditures” which seemed too nebulous.



§ 62.1-44.15:30. EducationTraining and training programsCertification.	Comment by DEQ: Combined with ESCL 15:53. Note: DEQ proposes deleting 15:55B from ESCL, re: responsible land disturbers and replaced 15:27.F(4), 15:30.E and 15:31.D(4) . WWG to discuss.

A. The Board shall issue separate or combined certificates of competence concerning the content and application of specified subject areas of this article and accompanying regulations, including program administration, plan review, and project inspection, to personnel of VSMP authorities and to any other persons who have completed training programs or in other ways demonstrated adequate knowledge to the satisfaction of the Board. As part ofThe Department shall administer education and training programs for specified subject areas of this article and accompanying regulations, and is authorized pursuant to subsection E of § , the Department shall develop or certify expanded components to address program administration, plan review, and project inspection elements of this article and attendant regulations. to charge persons attending such programs reasonable fees to cover the costs of these additional components may be charged.administering the programs. 

B. Effective July 1, 2014, Personnel of VSMPVESMP authorities who are administering programs, reviewing plans or conducting inspections pursuant to this chapterarticle shall hold a certificate of competence as provided in subsection A. 	Comment by yhk99243: Chris Pomeroy asked DEQ to consider adding something here for situations where cert person leaves – e.g., good faith effort to fill the position while VESMP authority continues to implement program. However, DEQ believes it can address this via regulations or guidance.

C. The Department shall establish procedures and requirements for issuance and periodic renewal of certifications.  Any person who holds a certificate of competence from the Board in the area of erosion and sediment control plan review, project inspection, or program administration, or stormwater management plan review, project inspection or program administration, shall retain such certification until the Department establishes new training and certifications for the consolidated VESMP or until July 1, 2017, whichever is earlier. For localities that become VESMP authorities after July 1, 2016 and do not have staff holding certificates of competence in the areas of stormwater management plan review, project inspection and program administration, the Department shall assist with those responsibilities until new training and certifications have been established.	Comment by DEQ: 7/31/15 WWG edited this subsection and recommended moving this to enactment clause.

D. Professionals registered in the Commonwealth pursuant to Article 1 (§ 54.1-400 et seq.) of Chapter 4 of Title 54.1 shall be deemed to have met the provisions of this section for the purposes of renewals of these certifications. In addition, for the purposes of renewals, a professional soil scientist as defined in § 54.1-2200 shall be deemed to satisfy the certification requirements for soil erosion control and stormwater  management only for land-disturbing activities that disturb 10,000 square feet up to one acre.	Comment by yhk99243: 7/31/15 WWG referred this language to DEQ for further consideration. It came from ESCL 44.15:53.C. DEQ recommends deleting it because we will not be issuing split certifications anymore, under the consolidated VESMP, so this will be impossible to implement.

E.  The Department may provide training and education for contractors, operators and those responsible for complying with provisions of this article.	Comment by DEQ: Language recommended by training staff. Reviewed by 7/31 WWG.	Comment by WWG: Reviewed by 7/31 WWG – okay.



[bookmark: _Toc428359209]§ 62.1-44.15:31. Annual standardsStandards and specifications for state agencies, federal entities, and other specified entities.	Comment by DEQ: This section assigned to DEQ by WWG.  Consolidated with ESCL 15:54 and 15:56.

A. State entities, including the Department of Transportation, and for linear projects set out in subsection B. As an alternative to submitting soil erosion control and stormwater management plans for its land disturbing activities pursuant to § 62.1-44.15:34, the Virginia Department of Transportation shall, and any other state agency or federal entity may, submit standards and specifications for its conduct of land-disturbing activities for Department approval that describes how land-disturbing activities shall be conducted. Approved standards and specifications shall be consistent with this article. The Department shall have 60 days after receipt in which to act on any standards and specifications submitted or resubmitted to it for approval. 	Comment by DEQ: Per SAG request, this was pulled from ESCL (44.15:56).

B. As an alternative to submitting soil erosion control and stormwater management plans pursuant to § 62.1-44.15:34, electric, natural gas, and telephone utility companies, interstate and intrastate natural gas pipeline companies, and railroad companies shall, and federal entities and authorities created pursuant to § 15.2-5102 may, annually submit a single set of standards and specifications for Department approval that describes how land-disturbing activities shall be conducted. Such standards and specifications may be submitted for the following types of projects:	Comment by DEQ: Combined with ESCL 15:55D.

1. Construction, installation, or maintenance of electric transmission and distribution lines, oil or  gas transmission and distribution pipelines, communication utility lines, and water and sewer lines; and

2. Construction of the tracks, rights-of-way, bridges, communication facilities, and other related structures and facilities of a railroad company.

The Department shall have 60 days after receipt in which to act on any standards and specifications submitted or resubmitted to it for approval. Linear projects not included in subdivisions 1 and 2 shall comply with the requirements of the VESMP in the locality within which the project is located.

C. As an alternative to submitting soil erosion control and stormwater management plans pursuant to § 62.1-44.15:34, any person engaging, in more than one jurisdiction, in the creation and operation of a wetland mitigation or stream restoration bank or banks, which have been approved and are operated in accordance with applicable federal and state guidance, laws, or regulations for the establishment, use, and operation of wetlands mitigation or stream restoration banks, pursuant to a mitigation banking instrument signed by the Department, the Marine Resources Commission, or the U.S. Army Corps of Engineers, may submit standards and specifications for Department approval that describes how land-disturbing activities shall be conducted.  The Department shall have 60 days after receipt in which to act on standards and specifications submitted to it or resubmitted to it for approval. 	Comment by DEQ: Subsection C is based on the provisions in the ESCL subsection 15:55.E.



D. All standards and specifications submitted to the Department shall be periodically updated according to a schedule to be established by the Department, and shall be consistent with the requirements of this article and associated regulations, including the regulations governing the General Virginia Stormwater Management Program (VSMP) Permit for Discharges of Stormwater from Construction Activities and the Erosion and Sediment Control Law (§  et seq.) and associated. Approval of standards and specifications by the Department does not relieve the owner or operator from compliance with any other applicable local ordinances  or regulations. Each project constructed in accordance with the requirements of this article, its attendant regulations, and where required standards and specifications shall obtain coverage issued under the state general permit prior to land disturbance. The Standards and specifications shall include:	Comment by yhk99243: From ESCL 44.15:55E.	Comment by yhk99243: DEQ edit to address WWG concerns expressed 7/31/15.

1. Technical criteria to meet the requirements of this article and regulations developed under this article;

2. Provisions for the long-term responsibility and maintenance of any stormwater management control devices and other techniques specified to manage the quantity and quality of runoff;

3. Provisions for erosion and sediment control and stormwater management program administration, of the standards and specifications program, project-specific plan design, plan review and plan approval, and construction inspection and enforcementcompliance;

4. Provisions for ensuring that responsible personnel and contractorspersons overseeing land-disturbing activities pursuant to § 62.1-44.15:27(F)(6) obtain certifications training or qualifications for soil erosion and sediment control and stormwater management as set forth in regulations adopted pursuant to this article; for local government;

5. Provisions for ensuring that persons administering approved standards and specifications pursuant to this section obtain certifications comparable to those required for VESMP personnel pursuant to § 62.1-44.15:30(B);	Comment by DEQ: New subsection added per discussion with OTS staff on 8/3/15.

56. Implementation of a project tracking and notification system to the Department of all land-disturbing activities covered under this article; and

67. Requirements for documenting onsite changes as they occur to ensure compliance with the requirements of thethis article.

B. Linear projects subject to annual standards and specifications include:

1. Construction, installation, or maintenance of electric transmission, natural gas, and telephone utility lines and pipelines, and water and sewer lines; an



Linear projects not included in subdivisions 1 and 2 shall comply with the requirements of the local or state VSMP in the locality within which the project is located.

CE. The Department shall perform random site inspections or inspections in response to a complaint to assure compliance with this article, the Erosion and Sediment Control Law (§  et seq.), and regulations adopted thereunder. The Department may take enforcement actions in accordance with this article and related regulations.

DF. The Department shall assess an administrative charge to cover the costs of services rendered associated with its responsibilities pursuant to this section., including standard and specification review and approval, project inspections, and compliance. The Department may take enforcement actions in accordance with this article and related regulations. 



[bookmark: _Toc428359210]§ 62.1-44.15:32. Duties of the Department.[Repeal]

A. The Department shall provide technical assistance, training, research, and coordination in stormwater management technology to VSMP authorities consistent with the purposes of this article.

B. The Department is authorized to review the stormwater management plan for any project with real or potential interjurisdictional impacts upon the request of one or all of the involved localities to determine that the plan is consistent with the provisions of this article. Any such review shall be completed and a report submitted to each locality involved within 90 days of such request being accepted. The Department may charge a fee of the requesting locality to cover its costs for providing such services.

C. The Department shall be responsible for the implementation of this article.



[bookmark: _Toc428359211]§ 62.1-44.15:33. Authorization for more stringent ordinances.	Comment by DEQ: Consolidated with ESCL 15:65

A. Localities that are VSMP authorities are authorized to adopt more stringent soil erosion control or stormwater management ordinances than those necessary to ensure compliance with the Board's minimum regulations, provided that the more stringent ordinances are based upon factual findings of local or regional comprehensive watershed management studies or findings developed through the implementation of a MS4 permit or a locally adopted watershed management study and are determined by the locality to be necessary to prevent any further degradation to water resources, to address TMDL requirements, to protect exceptional state waters, or to address specific existing water pollution including nutrient and sediment loadings, stream channel erosion, depleted groundwater resources, or excessive localized flooding within the watershed and that prior to adopting more stringent ordinances a public hearing is held after giving due notice. However, this section shall not be construed to authorize any VESMP authority to impose any more stringent timeframes for land-disturbance review and approval than those provided in this article. 

B. Localities that are VSMPVESMP authorities shall submit a letter report to the Department when more stringent stormwater management ordinances or more stringent requirements authorized by such ordinances, such as may be set forth in design manuals, policies, or guidance documents developed by the localities, are determined to be necessary pursuant to this section within 30 days after adoption thereof. Any such letter report shall include a summary explanation as to why the more stringent ordinance or requirement has been determined to be necessary pursuant to this section. Upon the request of an affected landowner or his agent submitted to the Department with a copy to be sent to the locality, within 90 days after adoption of any such ordinance or derivative requirement, localities shall submit the ordinance or requirement and all other supporting materials to the Department for a determination of whether the requirements of this section have been met and whether any determination made by the locality pursuant to this section is supported by the evidence. The Department shall issue a written determination setting forth its rationale within 90 days of submission. Such a determination, or a failure by the Department to make such a determination within the 90-day period, may be appealed to the Board.	Comment by WWG: Note: ESCL (15:65) simply requires localities to report their more stringent ordinances to the Department. This is a more elaborate process. WWG reviewed and approved 7/31.

C. Localities shall not prohibit or otherwise limit the use of any best management practice (BMP) approved for use by the Director or the Board except as follows:

1. When the Director or the Board approves the use of any BMP in accordance with its stated conditions, the locality serving as a VSMPVESMP authority shall have authority to preclude the onsite use of the approved BMP, or to require more stringent conditions upon its use, for a specific land-disturbing project based on a review of the stormwater management plan and project site conditions. Such limitations shall be based on site-specific concerns. Any project or site-specific determination purportedly authorized pursuant to this subsection may be appealed to the Department and the Department shall issue a written determination regarding compliance with this section to the requesting party within 90 days of submission. Any such determination, or a failure by the Department to make any such determination within the 90-day period, may be appealed to the Board.

2. When a locality is seeking to uniformly preclude jurisdiction-wide or otherwise limit geographically the use of a BMP approved by the Director or Board, or to apply more stringent conditions to the use of a BMP approved by the Director or Board, upon the request of an affected landowner or his agent submitted to the Department, with a copy submitted to the locality, within 90 days after adoption, such authorizing ordinances, design manuals, policies, or guidance documents developed by the locality that set forth the BMP use policy shall be provided to the Department in such manner as may be prescribed by the Department that includes a written justification and explanation as to why such more stringent limitation or conditions are determined to be necessary. The Department shall review all supporting materials provided by the locality to determine whether the requirements of this section have been met and that any determination made by the locality pursuant to this section is reasonable under the circumstances. The Department shall issue its determination to the locality in writing within 90 days of submission. Such a determination, or a failure by the Department to make such a determination within the 90-day period, may be appealed to the Board.

D. Based on a determination made in accordance with subsection B or C, any ordinance or other requirement enacted or established by a locality that is found to not comply with this section shall be null and void, replaced with state minimum standards, and remanded to the locality for revision to ensure compliance with this section. Any such ordinance or other requirement that has been proposed but neither enacted nor established shall be remanded to the locality for revision to ensure compliance with this section.

E. Any provisions of a local erosion and sediment control or stormwater management program in existence before January 1, 20132016, that contains more stringent provisions than this article shall be exempt from the requirements of this section. if the locality decides to retain such provisions when it becomes a VESMP authority. However, such provisions shall be reported to the Board at the time of submission of the locality's VSMPVESMP approval package.	Comment by yhk99243: Also in ESCL 44.15:65B.	Comment by WWG: WWG recommends that this date be changed to Jan. 1, 2016, before this new law would take effect. 
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